At the outset of the hearing on Gonsol's contest of the March 4th
withdrawal order, the judge ruled from the bench that a valid 104(d)(l)
citation is a prerequisite to issuance of a 104(d)(1) withdrawal order.
He found that, as a result of his September 24, 1981, decision invali-
dating the 104(d)(l) citation underlying the withdrawal order in this
case, no precedential 104(d)(l) citation existed upon which to base the
104(d)(l) withdrawal order at issue.  4 FMSHRC at 50-51. 6/ He held,
however, that the proper procedure under the circumstances was not
vacation of the withdrawal order, as urged by Gonsol, but rather con-
ditional modification of the order to a I04(d)(l) citation, followed
by a full hearing on the merits of the modified citation.  Id. at 51;
Tr. 4-19.  The judge made the conditional modification on his own motion,
The Secretary's counsel, upon being questioned by the judge, declined
to make his own motion for modification of the second withdrawal order
and expressed his "satisfaction" with the judge's sua sponte action.
Tr. 17.

The judge thus granted Consol only partial summary decision. He
denied total summary decision because in his view a factual dispute
remained as to the validity of the conditionally modified citation.  The
judge emphasized that if the evidence failed to show a significant and
substantial violation caused by an unwarrantable failure to comply, the
tentatively modified 104(d)(l) citation would fail, and that if the
evidence failed to show a violation at all, the case would be dismissed.
Tr. 16.  At the close of the hearing, the judge confirmed his modifi-
cation and affirmed the 104(d)(l) citation.  4 FMSHRC at 51-5.  We
granted Consol's subsequent petition for discretionary review. Tj

Consol's arguments on review are narrow and, for the most part,
procedural.  Consol contends only that the judge lacked authority to
modify the withdrawal order In this case on his own initiative and
prior to a hearing.  At the hearing below, Gonsol admitted the under-
lying violation, and challenged only the special 104(d)(1) findings.
Consol does not now, however, seek review of the judge's conclusion
that the violation was significant and substantial and caused by its
unwarrantable failure to comply with the law. We conclude that the
judge acted properly.

We first consider the question of modification from a general
perspective.  Sections 104(h) and 105(d) of the Mine Act expressly

6/  The judge also denied the Secretary's motion to convert to a

T04(d)(l) citation the first withdrawal order of February 26, 1981,

which, as noted above, had been settled by the parties.  4 FMSHRC at

50-51.  The Secretary has not challenged this aspect of the judge's

ruling.

7/  We also granted the motion of the United Mine Workers of America to

Intervene on review, and subsequently heard oral argument in this case.

1793part of the proceeding,
